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f r o m  t h e
e d i t o r ’s d e s k
M any international businesses are still not fully aware of Africa’s investment opportunities.

High information costs, a fragmented continent made up of many  countries and, in
aggregate, a fairly small economy, has meant past investor ignorance has not

mattered.  With a few exceptions Africa’s economies were too badly run for there to be many
opportunities for firms of integrity. 

But this has slowly been changing — Africa, helped by the Eurozone crisis, now offers many
opportunities particularly in Africa’s  five largest consumer markets Alexandria, Cairo, Cape Town,
Johannesburg and Lagos.

Reform has become all-important for emerging markets, and governments realise the need to
make some tough and politically contentious decisions to revive their country’s investment
attractiveness.

With a changing global economic landscape and declining global liquidity, it is structural reforms
aimed at improving economic competitiveness, reducing the dependency on commodities,
shrinking income disparities and consolidating public budgets that are necessary for emerging
markets in Africa to survive and thrive.

Companies such as  MTN, Standard Bank, Tiger Brands, SAB Miller and Shoprite whose thinking
ran ahead of the pack’s  are now relatively big players on the African continent.

Now all South African corporates have an African strategy. There is room for loan growth by
banks across the continent as financial markets deepen. Telecommunications penetration
continues with the increased spend by these companies on improving and expanding networks
and retailers are benefitting from increased consumption as people move away from staple
goods into more discretionary or cyclical items. Agriculture is  an essential element in Africa’s
growth story. 

The continent’s economic outlook for 2014 is promising, confirming its healthy resilience to
internal and external shocks and its role as a growth pole in an ailing global economy. The sub-
Saharan economy is projected to grow 6.1% in 2014 according to the IMF’s World Economic
Outlook report.

A report released last month by New World Wealth ranks SA with the highest (coming off a high
base) average individual wealth on the continent, ahead of Namibia and Botswana. However,
when it comes to the fastest growing countries by economic growth (2000 to 2012) per capita it
is Angola that tops the list followed by Ghana and Zambia.

I take this opportunity to thank all those who have contributed articles to DealMakers Africa over
the past year and in so doing helped many to make informed decisions about business ventures
on the continent. •

MARYLOU GREIG 

From the editor’s desk

M&A in Africa over 2014 2

A future international bread basket? 4

Mauritius leading the way in arbitration 7

COMESA vs national prerogatives 8

Kenyan NGO sector 12

DealMakers Africa criteria 14

What’s likely in 2014 15

2013 Transaction table 17

c
o

n
t

e
n

t
s



2 DealMakers AFRICA 2013

M & A  i n  A f r i c a  o v e r  2 0 1 4

A frica continues to be  an exciting option for investors with its immense

opportunities and growth, which continue to inspire confidence and, over time,

to drive global growth.     

Positivity abounds for mergers and acquisions (M&A) for 2014 and onwards and the

general consensus is that the most active areas for deals will continue to be the

energy, mining and utilities sector which, according to Mergermarket’s report on Africa

and the Middle East, enjoyed 7 out of the 10 largest deals, in both value and volume,

in 2013.  The consumer sector followed next and, thereafter, with the increasing need

to develop new technological solutions, the media, technology and

telecommunications sector.

Much attention has been put on Africa’s consumer sector with its increasingly active

expansion. Global consumer brands are targeting brand-hungry consumers, while at the

same time enjoying the expanding

consumer market as the middle class

continues to grow in spending size.  This

does not apply only to foreign companies

but local companies too, as they grow

their businesses regionally.  This means

that the consumer sector is expected to

be one of the busiest in the year ahead

and well worth watching.

While the rest of the world continues to

experience relatively flat M&A activity,

Africa’s rate of growth  attracts investor interest even with the lack of transparency often found, the disturbing corruption, and the

uncertainty that political risks on the continent can create.  However, while the political environment is certainly not to be ignored,

sub-Saharan Africa has never been as politically stable as it is now and with its improved fiscal, regulatory and financial

conditions, investor confidence is at an all-time high.

All these positives mean that private equity firms are showing increased interest in the continent. They are in search of

opportunities in emerging markets and where better currently to look than Africa.  It is expected that in 2014 private equity

activity will be an even blend of international and domestic companies.

Of course, these days one cannot mention Africa without bringing China into the equation and Chinese interest is expected to be

a key factor in driving M&A.  Many of these will be in the energy, mining and utilities sectors given China’s need to satisfy the

huge demands it has on its raw materials industries. This applies to India too.

In addition, Chinese companies are obtaining their own facilities on the continent by purchasing African companies to meet the

high volume demands required to fulfil sales in Africa, where Chinese products are very popular.  However, it is not entirely

accurate to say that China is the only driving factor of growth in Africa as African investors also play a key role. 

JONATHAN LANG

L a n g

Much attention has been put on Africa’s
consumer sector with its increasingly active
expansion. Global consumer brands are
targeting brand-hungry consumers, while at
the same time enjoying the expanding
consumer market as the middle class
continues to grow in spending size.  



3DealMakers AFRICA2013

When considering the main hurdles M&A faces over the year ahead, economic stability is undoubtedly a key factor with investors

looking for stability so as to minimise risk.  Due diligence is often restricted by the lack of facilities available and with transparency

being key to successful due diligence, it is a concern where these are lacking.  

Possession of reliable data is essential for investors before making decisions.  As mentioned, political uncertainty and corruption

are both a concern and a deterrent and these negatives are too frequently factors in  breakdowns when it comes to closing deals. 

Generally, foreign investors enjoy returns that are high, with attractive prices and many are taking advantage of the low interest

rates, valuations and minimal regulatory hurdles that Africa offers, to invest in a continent where their profits and shareholder

value are maximised.

It is evident that while the rest of the world is slow-moving in its M&A progress, Africa inspires confidence and an exciting

opportunity for those seeking investment in a unique continent. There’s no reason to think these same factors won’t prevail well

after 2014. •

Lang is the head of Bowman Gilfillan Africa Group

I n v e s t m e n t  
d e s t i n a t i o n  d r i v e r s

T he factors that determine into which jurisdiction capital flows, are clearly a function of multiple influences, not least clearly

the robustness of the destination economy and its prospects for growth.  However, there are other equally imperative

issues that can influence such decisions, and these  are borne more from the applicable legal/regulatory framework, than

the allure of meaningful economic returns.     

Much is often said in an African context of the various geographies around the continent that are, or are perceived to be, the

‘gateways’ or the ‘springboards’ or the ‘launch pads’ by or through which investors seek to flow their capital in.  South Africa has

for some time been, and clearly remains, a country in this class, but is by no means the

only one.  

Significant competition in this regard can clearly also be seen on a number of fronts,

Kenya and Nigeria, being particularly relevant, whose stature as economies and relative

rates of growth are clearly allowing them to very much ‘nip at the heels’ of Africa’s

largest economy, and increasingly close the large gap which once existed.

Another relevant consideration to bear in mind is whether foreign inbound investment is

focussed on investment opportunity in a single jurisdiction (often the hallmark of the

approach of the DFI’s with a particular infrastructure focus) or whether it is rather to

acquire, fund or grow an enterprise which operates across multiple jurisdictions – often

referred to as ‘platform’ based investment, and very much the approach of many of the

Africa focussed private equity funds that are prevalent on the continent.  

SCOTT NELSON

N e l s o n
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This approach carries the dual benefits of both the attractiveness of a scalable business as a driver of returns, but also the

avoidance of excessive country concentration risk, significantly mitigating exposure to disproportionate levels of EBITDA

generated from any one jurisdiction.

Whether investment is destined for one, or a number of potential destinations (where the gateway approach is clearly of most

relevance), the desirability of the plethora of countries now voraciously seeking foreign capital, in many respects depends on the

functionality of the core institutions and the dependability of, and reliability on, the organs of the state that will be so essential in

creating a stable and ‘investor friendly’ environment.  

With very few countries on the continent having effective and liquid capital markets, but simultaneously having a growing need for

investment to fund essential infrastructure and other enterprise based needs in country, focussing on the creation of such an

environment has become of the highest priority.  However, it is clearly also safe to say that while there have been significant

improvements in this area in many countries, there is still a long way to go to address some of the concerns set out, and it is my

view  that the race to the ‘top of the podium’ on all of these issues, will be won by those countries who make their national

integrity an issue of the highest priority and ensure that those legal, regulatory and institutional aspects of state, which are so

critical to the foreign investment community, are truly something of which to be proud.

Robustness of property rights, the rule of law/independence of the judiciary and the efficiency and dependability of the legal system, the

burden of government regulation, transparency and trust of government and politicians, the strength of audit and financial reporting

standards, the soundness of banks and financial institutions and the regulation of financial markets, all these are of the greatest

importance to ensuring that a country is one which stands the greatest possible chance of attracting the greatest possible amount of

investment.  Layering over the top of all of this is, of course, the spectre of corruption, which has the ability to not only cause

devastating harm to a country internally, but to also effectively render it ‘off limits’ to the international financial community at large.

As I have noted, many African countries have made tremendous strides in this area and there have been impressive and

demonstrable improvements over recent years.  However, there is still much room for improvement, including in South Africa

itself.  The prize is very significant and, as with  many things in life, you can only ever really hope to get out of any endeavour a

return commensurate with the effort that you are prepared to  invest in it. •

Nelson is an executive and head of the Africa practice area at ENSafrica

A f r i c a a s  a  f u t u r e
i n t e r n a t i o n a l  b r e a d  b a s k e t

T he agricultural sector is proving to be an essential element of Africa’s growth story and its goal to reduce the level of

poverty. The World Bank estimates that the agricultural sector employs around 65% of Africa’s labour force and accounts

for 32% of the continent’s GDP. International investors are starting to identify the opportunities the sector presents.

Global consulting group McKinsey & Co estimates that around 60% of the world’s arable uncultivated land is situated in Africa.

183 million hectares of land are under cultivation in sub-Saharan Africa, mainly by smallholder farmers, with approximately 452

million hectares of additional suitable land currently not being cultivated. 

HALE MATSIPA AND PUSO MANTHATA 
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Whether you’re prospecting, extracting, processing, distributing and trading minerals, these days you need to handle labour 
disputes, cope with regulatory uncertainty and government’s changing policies and laws, comply with stringent environmental
regulations and more. You need the right legal resources – like our team, who have been key to some of the largest, most 
prominent resource industry matters and transactions in South and Sub-Saharan Africa including BEE deals, regulatory issues
and mining sector restructurings.

SUCCESS IN THE MINING 
AND MINERALS INDUSTRY 
IS ALL ABOUT HAVING
THE RIGHT RESOURCES.

Celebrating 20 years of democracy.

Cliffe Dekker Hofmeyr is a member DLA Piper Group, an alliance of legal practices. 

cliffedekkerhofmeyr.com

The amount of uncultivated arable land, coupled with significant investment in infrastructure development, can potentially assist the

sub-Saharan African economy to become a net exporter of food (most countries across sub-Saharan Africa are currently net

importers). This will improve the region’s

trade accounts, increase foreign earnings

and help create employment. The

agricultural sector has the potential to lead

growth and transform the economic

landscape across some sub-Saharan

Africa economies. 

China, with one-fifth of the global

population, high income growth and an

expanding agri-food sector, is projected

to be a major consumer of agricultural

products. However, China is faced with

internal constraints of limited capacity to increase agricultural production (the country has little arable land and water supplies

relative to its total population base) and strong demand for growth. As a result, additional agricultural imports will likely be

required to match domestic demand and consumption. 

As China’s consumption growth outpaces its production growth, an increase in global agricultural trade is expected. With this

opportunity in mind, Africa is well positioned to restructure its agricultural sector so that it takes advantage of globalisation and

trade liberalisation to bolster its exports to key high-growth emerging markets.

Global consulting group McKinsey & Co
estimates that around 60% of the world’s
arable uncultivated land is situated in Africa.
183 million hectares of land are under
cultivation in sub-Saharan Africa, mainly by
smallholder farmers, with approximately 452
million hectares of additional suitable land
currently not being cultivated. 
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2013 saw a number of transactions being announced in the agricultural sector across the continent, a sign that investors have

started to recognise the opportunity that exists to unlock sub-Saharan Africa’s potential as the world’s food basket. South African

companies have also recognised the opportunity and are expanding into Africa. For example, food manufacturer RCL Foods

entered into a joint hatchery operation in Zambia with Zambeef. South African companies continue to position themselves as a

gateway for investments into Africa and leverage their competitive advantage in the domestic market for the rest of the continent. 

Funds that have been established with a specific agricultural investment mandate have also started deploying capital into the

sector. Phatisa Fund Managers, a South African- based agricultural fund, made an investment in Farming & Engineering Services,

a Malawian-based company engaged in providing agricultural and engineering, and

equipment distribution services. 

Other notable transactions by private equity funds include Pembani Remgro

Infrastructure Fund’s investment of US$210m  in Tanzanian-based Export Trading

Group, an African agricultural commodities supply chain manager. 

In a transaction that tapped into new investor capital for the African agricultural sector,

AgriGroupe, a private North American based investor with a longstanding investment

thesis for African agriculture as well as expertise in investing in Africa, made a cash offer

to acquire South African company AFGRI, an integrated agricultural services company

operating across the primary agricultural production value chain. 

Due to food security being a politically sensitive subject and the increasing need of

governments to address food security for their growing population, the transaction had

to be structured so that it allowed for the participation of black investors as well as the

South Africa government in the form of the Public Investment Corporation. The

transaction structure has resulted in the newly delisted AFGRI being around 50% held

by local investors with the balance held by offshore investors. The transaction represents

confidence by offshore foreign investors in South Africa as well as in the rest of sub-

Saharan Africa.

In order to minimise transaction execution risk, and especially the risk that  the

transaction might earn the disapproval of the  regulatory authorities (given government’s

priority to revitalise and transform the agricultural sector), AgriGroupe engaged various

stakeholders to outline the merits of the transaction. These included  the  South African

government’s cabinet economic cluster, trade unions and certain development finance

institutions as well as regulatory bodies. 

AgriGroupe has committed itself to support the development of rural farmers in South

Africa and the rest of sub-Saharan Africa.  As a vehicle for AgriGroupe, AFGRI will support small-scale farmers and facilitate

access to farming equipment and crop storage infrastructure.

Agricultural-led growth is at the centre of food security and is expected to be a significant contributor to the wellbeing of Africa’s

vast growing population (sub-Saharan Africa has a strategic goal of eradicating poverty). Greater priority is being placed by

African governments on agricultural development as the sector is critical to employment and economic growth. Investors also

recognise agriculture as a key investment theme. The combination of these factors is expected to position the continent for a

growing trend in the number of M&A transactions in the sector. •

Matsipa and Manthata are corporate finance transactors at Rand Merchant Bank 

M a t s i p a  

M a n t h a t a  
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M a u r i t i u s  g e t t i n g  o u t  f r o n t
i n  i n t e r n a t i o n a l  a r b i t r a t i o n

A rbitration has been firmly established in Mauritius since the Constitution of 1791 and the island has travelled a long way

since then. Mauritian arbitration  is now moving ahead to establish itself as a jurisdiction of choice for international

arbitration. The island is a logical choice as it is a safe, stable and democratic jurisdiction where the Rule of Law prevails

with regular democratic elections entrenching the separation of powers. 

In the last 20 years Mauritius has developed into an international financial centre attracting multinational business and finance to

its shores. 

It is a corollary of any decent international financial centre to provide to the investors, shareholders and business entities using it,

for ways and means to settle their disputes when the latter arise. 

The country is now firmly committed to promote Alternative Dispute Resolution as a valuable alternative to litigation, for local and

international business. The development of international arbitration worldwide has facilitated the creation of a new international legal practice,

autonomous from the national laws and attuned to the necessities of the business world. 

To provide an adequate framework to international arbitration, Mauritius enacted the

International Arbitration Act of 2008 influenced by the UNCITRAL model. The law was

amended subsequently to refine certain aspects and keep abreast  of international

developments.

What is interesting to note is that there is unanimity within the business community, the

political class and the judiciary in promoting  international arbitration as a credible means of

settling disputes within the parameters of the Mauritian jurisdiction and of its arbitration

legislation.  In 2016 Mauritius will host  the International Congress of the International Council

for Commercial Arbitration thereby establishing itself clearly on the world map of international

arbitration. This will be the first time the Congress, which puts together some 3,000

arbitration experts in one conference every four years, will be  held in Africa.

At the level of international financial services, global business companies

(previously known as offshore companies) are now being encouraged to

establish more commercial and economic ‘substance’ in Mauritius and

amendments were recently introduced  by the Financial Services

Commission in  its Guide on Global Business to consider arbitration in

Mauritius as one such additional criteria to establish ‘substance’. 

This means that multinational businesses have an incentive to introduce

arrangements  to resolve disputes between shareholders through arbitration

in Mauritius. This measure helps to consider such global business companies being regarded as ‘controlled and managed’ from

Mauritius and has established the country  as a pioneer in the field of international financial services. Many South African

investors using companies on the island need to take note of this development. 

MARC HEIN

H e i n  

In the last 20 years
Mauritius has developed
into an international
financial centre attracting
multinational business and
finance to its shores. 
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Mauritian jurisdiction is today at the centre of a large number of cross-border transactions involving parties from developing

nations. International arbitration can only be truly international if developing countries of the world are also truly participative.

Hence arbitration centres have a duty to progress so as to provide viable and workable alternatives to developing nations and

business originating in those nations. 

International arbitration shouldn’t be regarded as a tool to be used exclusively by developed nations.  Mauritius is a good

example of what can be achieved in a developing country. •

Hein is head of practice, JuristConsult Chambers, Mauritius -  a member of the DLA Piper Africa Group

T h e  d i c h o t o m y  b e t w e e n  C O M E S A
a n d  n a t i o n a l  p r e r o g a t i v e s

T he Common Market of Eastern and Southern Africa (COMESA) Court of Justice

recently issued a ground-breaking judgment in relation to the enforceability of the

COMESA Treaty within COMESA Member States, including Member States that

have not yet domesticated the Treaty in their national jurisdictions.1 This was in the case

of Polytol Paints and Adhensives Manufacturers Co. Ltd vs The Republic of Mauritius. 

Mauritius ratified the COMESA Treaty on December 4, 1994 and thus became a member

of COMESA on the same date.  Under Article 46 of the Treaty, Member States were

required to eliminatecustoms duties on goods originating from other Member States by

the year 2000.  While Mauritius initially complied with this provision by the due date, it

subsequently entered into a bilateral agreement with Egypt that effectively reintroduced

duties on Egyptian products contrary to the purpose and objectives of the Treaty. 

The Applicant, a paint manufacturing company, challenged the reintroduction of the

customs duty arguing that similar paint products from other Member States were not

subject to customs duties in Mauritius.  

At national level, the Supreme Court of Mauritius (the Supreme Court) ruled that it could only

take cognisance of the provisions of the Treaty to the extent that they had been incorporated

into municipal law.  In the absence of any legislation giving effect to the Treaty, therefore, non-

fulfilment by Mauritius of its Treaty obligations is not enforceable by the national courts.  

The view taken by the Supreme Court was thus that, because Mauritius had taken no

further steps to adapt its laws to conform to the Treaty or to incorporate the Treaty, it

could not be claimed that the Treaty had become part of Mauritian law and Mauritius

was not bound by its obligations under the Treaty. 

The Supreme Court adopted a very sovereign stance in this matter; only considering the

benefits of the bilateral agreement to Mauritius and neglecting the obligations that the country had under the Treaty.  

ZAMASWAZI LEKOMA AND NKONZO HLATSHWAYO

H l a t s h w a y o

L e k o m a
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When this case came before the COMESA Court of Justice (the Court), it upheld the interests of the region in a landmark

decision effectively stating that the rights and obligations created by the Treaty are enforceable against Member States

irrespective of whether or not they had incorporated the Treaty.  

The Court acknowledged that Member States were free to enter into bilateral agreements with each other, but emphasised that this

should not be construed as giving Member States the right to enter into agreements that would defeat the main purpose of the Treaty.  

This decision has far-reaching implications for regional economic integration among COMESA Member States as it makes the

Treaty legally relevant for individuals at national level irrespective of the judicial philosophy that informs each member state.

According to the judgment, the Treaty is binding on states that are signatories to it regardless of whether they choose to

incorporate it into their domestic laws. 

This is significant, because efforts to achieve regional economic integration through legal mechanisms such as treaties and

protocols are sometimes undermined by prevailing legal regimes that exist within Member States.

The relationship between international law and municipal law has traditionally been construed from either a monoist or dualist

perspective.  Monoists view international and municipal law as different facets of a single universal legal order such that

international law is immediately applicable within national legal systems.  Article 144 of the Constitution of the Republic of

Namibia, 1995, is a notable example of monoism. It declares:

"Unless otherwise provided by this Constitution or Act of Parliament, the general rules of public international law and

international agreements binding upon Namibia under this Constitution shall form part of the law of Namibia."
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On the other hand, dualists view international law and municipal law as two distinct legal orders that have different objects and

spheres of operation.  International law is therefore only applicable nationally after a positive act of reception occurs.  The dualist

view is expressed in s231(2) of the Constitution of the Republic of South Africa, 1996:  

"An international agreement binds the Republic only after it has been approved by resolution in both the National Assembly

and the National Council of Provinces." 

The only notable exception in the South African context, in terms of s231(3), is in respect of an international agreement of a

technical, administrative or executive nature or an agreement which does not require either ratification or accession, entered into

by the National Executive.  In essence, international treaties require domestication unless they fall within the above exception.

The choice between which of these two legal regimes is adopted and to what extent is the exclusive prerogative of each

Government and is largely set out in a national Constitution.  

A challenge arises when countries enter into regional agreements but do not

incorporate international laws where this is required, and then 'hide behind'

the veil of their legal regimes to escape compliance with obligations which

they had agreed upon.  This creates a disjunction between national legal

systems and the region's legal system; often to the extent of rendering

regional integration efforts fruitless.  

This practice is particularly disadvantageous to monoist countries that are

immediately bound by the provisions of any treaty that they happen to

adopt.  Dualist countries may take their time to domesticate the treaty in

question and may therefore avoid, at least momentarily, the effects of its

application in their territory.

Such disjunctions are aggravated by a tendency to not provide for the direct

applicability of regional law in such treaties.  Treaties often leave it to the

discretion of Member States to resort to their respective constitutional

processes.  Article 5(2) of the COMESA Treaty2 is a prime example:

"Each Member State shall take steps to secure the enactment of and the

continuation of such legislation to give effect to this Treaty and in

particular:

(a) …

(b) to confer upon the regulations of the Council the force of law and the

necessary legal effect within its territory."

No time frame is defined for the legislation to be enacted and no provision is made for sanctions in the likely event of non-

compliance by Member States; thus arguably rendering the provision and the entire Treaty susceptible to breach.  Article 5(2)

seemingly disregards the fact that Member States are sovereign and therefore naturally inclined to act independently, in their best

(national) interest, irrespective of regional interests.  

This is the backdrop against which the COMESA Court of Justice delivered its judgment in the recent Polytol Paints case.

The decision is indicative of the firm stance that will be taken by tribunals created under COMESA legal mechanisms including

the COMESA Competition Commission (COMESA Commission).  Theoretically, it lays to rest the concern among competition law

practitioners in the region that COMESA's core value proposition as a 'one-stop shop' may be undermined as some Member

States have not yet incorporated the COMESA Competition Regulations of 2004 (the Regulations) into municipal law.  In terms of

No time frame is defined
for the legislation to be
enacted and no provision
is made for sanctions in
the likely event of non-
compliance by Member
States; thus arguably
rendering the provision
and the entire Treaty
susceptible to breach.
Article 5(2) seemingly
disregards the fact that
Member States are
sovereign and therefore
naturally inclined to act
independently, in their best
(national) interest,
irrespective of regional
interests.  



the Court's decision, COMESA's legal mechanisms are supranational in the region and are enforceable within national

jurisdictions in the absence of domestication and irrespective of domestic regimes. 

Be that as it may, there are residual concerns that the applicant in the case against Mauritius still has to return to the Mauritian

Supreme Court for the enforcement of the Court's decision.  The critical question that arises is whether the Supreme Court is

enjoined to enforce the Court's decision in the absence of domestication by the Government of the relevant Treaty provisions.  

It is submitted that, unless the provisions of the Treaty have been domesticated in accordance with the Constitution of Mauritius,

the courts in that country are not bound to consider and enforce the pronouncements of the COMESA Court of Justice.  This,

therefore, still requires regional political mechanisms to be employed in order to ensure that all States are in full compliance with

the COMESA Treaty.

Africa's economic integration can only be strengthened when all countries work together and do not hide behind the veil of their

individual national laws. This  only alienates natural and legal persons from the economic integration processes and their benefits.

Until all Member States can work together, conduct that purports to undermine the purpose and objectives of the Treaty to

achieve free trade within the COMESA area is likely to be sanctioned by the COMESA Court of Justice. •

Lekoma is a candidate attorney and Hlatshwayo a partner at Webber Wentzel

1 The judgment was delivered on 31 August 2013.

2 Though South Africa is not a member of COMESA, the COMESA Treaty has direct implications for South Africa given that a number of South African companies do business in the COMESA

region.  Consequently, they are directly affected by how the Treaty is applied within COMESA Member States.
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N G O  s e c t o r  u n d e r  a t t a c k  i n  K e n y a

Those who are familiar with the perennial frosty relationship between the Kenyan Government and the NGO sector over the

last quarter century are perhaps not too surprised by the latest attempt first to cripple and then to kill the sector through

draconian legislation. 

The NGO Coordination Act, which the Public Benefit Organisations Act, 2013 is seeking

to replace, was passed in 1990 at the height of the clamour for multi-party democracy

when the Government believed, rightly or wrongly, that the multi party campaigns were

being fuelled and funded by certain foreign governments and donors through NGOs. 

One of the documents required for the registration of an NGO is a budget showing the

source of funds, how they are to be spent and in which particular district. No other form

of registration of a legal entity is subjected to this odd requirement. Furthermore, before

any NGO is registered it must be vetted and its top officials interviewed by the National

Security Intelligence Service (NSIS).

Statute Law (Miscellaneous Amendments) Bill, 2013 proves that the more things change

the more they remain the same. This guillotine law was, among other things,

widely expected to delete certain extremely controversial, confusing and

impractical provisions in the Public Benefit Organisations Act, 2013. 

Among  these provisions was the requirement that all existing NGOs must

apply for fresh registration within one year of the commencement of the Act.

This oppressive  and irrational requirement raised a huge public debate,

prompting the NGO Board to declare and reassure the public several times

that this provision was inserted in error and would be deleted in a

forthcoming amendment of the law. 

Indeed, the NGO Board published that assurance in a paid advertisement in

the local dailies. Legal practitioners in turn assuaged the fears of their clients

and, with the express encouragement of the NGO Board, proceeded with

the registration of new NGOs believing that it would not be necessary to

repeat the exercise after a few months and at an additional cost. NGOs

themselves were relieved to learn that the operational, financial, legal and

contractual implications entailed in undertaking a new registration would be

avoided.

It  came as a rude surprise, therefore, to learn that apart from leaving this

vexatious provision on re-registration intact, the new Act introduced even

more draconian requirements aimed at making it virtually impossible for the

NGO sector to survive as we know it today.

This article is not about the virtues of the NGO sector. It must, however, be said that NGOs, charities and faith based

organisations play a critical role in the social welfare of Kenyans, especially the most vulnerable and marginalized. Therefore,

WILLIAM MAEMA

M a e m a

Among  these provisions
was the requirement that
all existing NGOs must
apply for fresh registration
within one year of the
commencement of the
Act. This oppressive  and
irrational requirement
raised a huge public
debate, prompting the
NGO Board to declare and
reassure the public several
times that this provision
was inserted in error and
would be deleted in a
forthcoming amendment
of the law. 
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when these organisations are forced to re-evaluate their

continued involvement in Kenya, reduce the size of their

programmes or relocate to another country owing to an unfriendly

legal and political environment, the ultimate loser is not the

Government as such but the common man whose life depends

on the presence of these NGOs in his remote village or

impoverished slum area.

It is indeed quite a contradiction that the Government should, on

one hand, be wooing foreign investors to bring in capital from

outside while at the same time, prohibiting NGOs from fundraising

abroad save to the extent of 15% of their budgets. 

When the law requires NGOs to raise 85% of their funding from

local sources, which sources is the Government envisaging  would

provide sufficient  funds to enable NGOs to continue providing the

services that they currently provide to the poor?  Where are these

Kenyan donors with the funds and philanthropic spirit to replace

the current overseas donors who currently support the NGO

sector? 

With Kenya’s myriad social and economic hardships  as a

developing country, what is so wrong in accepting genuine

assistance from abroad? How about foreign universities which

allocate huge budgets each year to research programmes in global

health and have been spending millions of dollars in Kenya in the

field of HIV/AIDS and other tropical diseases? Some of these

reputable institutions have signed MOUs with the Government and

support Government facilities like hospitals, health centres and

clinics. Are we asking them to fundraise locally? 

How about individual charities and philanthropic  organisations

such as Bill & Melinda Gates Foundation, Clinton Foundation,

ActionAid, Catholic Relief Services and others which already have

funds dedicated to the alleviatiation of poverty in the world,

especially in the third world? Are we telling them to look

elsewhere?  Kenya seems to have a knack for making itself

needlessly uncompetitive for short term political games, forgetting

that its neighbours would happily welcome these charities with

both hands.

The proposed law curiously provides that funding to a PBO cannot

be made directly and must, instead, be channelled through the

PBO Federation. For the uninitiated, this is the current NGO

Council, a body so politicized and disgraced that it is almost

impossible to tell who its true officials are or which of the numerous

factions jostling for the control of the entity is the genuine NGO

Council. 

We can’t help but wonder how di2erent the 

world would be if great thinkers from the 

past had worked together. Webber Wentzel’s 

collaborative approach to corporate law 

means focused solutions for clients, wherever 

they do business. Thanks to our alliance 

with Linklaters, we’re utilising more minds to 

generate more solutions, in more of the world.
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DEALMAKERS AFRICA CRITER IA

have worked on these will be credited with them for
ranking purposes provided they are able to demonstrate
the work was undertaken and effected

7. Where advisers make use of other advisers (second
advisers), and provided the work was undertaken and this
can be verified, secondary advisers will be credited for
ranking purposes

8. Schemes of arrangement, rights issues and share
repurchases are valued for record purposes at the
maximum number of shares and value that can be
purchased or issued until such time as the results are
announced

9. All deals and transactions are checked by DealMakers;
any discrepancies that arise will be queried

10. Entities that claim involvement in a deal or transaction on
which their name and/or company logo does not appear
on the published announcement recording their specific
role will be asked to provide confirmation from the
principals regarding their role

11. All entities involved in deal-making and/or corporate
finance transactions will be asked to sign off a summary
document prepared by DealMakers to ensure that no
clerical errors have occurred

12. DealMakers does not accept responsibility for any errors
or omissions

1. Entities that seek credit for involvement in M&A work and
other financial transactions must demonstrate the
involvement, if necessary by reference to one or several
of the principals

2. The full value of each deal is credited to each entity
providing a service in respect of that deal

3. Rankings are recorded in respect of South African:
• Investment Advisers (includes Merchant & Investment

Banks   and others claiming this category)
• Sponsors 
• Legal Advisers
• Reporting Accountants

Players not represented in South Africa will be recorded as an
adviser to the deal but will not be included for ranking
purposes

4. So as to achieve fairness, rankings are to be recorded in
two fields
• Deal Value (ZAR)
• Deal Flow (number of deals)

5. All deals and transactions are dated for record purposes
on the 1st announcement date (except for listings, for
which the record date is the date of the actual listing)

6. M&A deals that are subsequently cancelled, withdrawn or
which are deemed to have failed will nevertheless be
included for ranking purposed and companies/units that

This section has been added to expand DealMakers’ coverage to include transactions worked on
by South African industry service providers across the continent. It has been introduced in
response to numerous requests made by various companies over a long period. In order to
ensure its effectiveness, all firms involved in transactions of this nature are urged to provide
appropriate details. 

What, pray, is the justification for such an odious requirement? Is the NGO Council more credible in financial management than

the professional Boards of Directors of NGOs? What assurance does a donor have that the funds channelled through the

Federation will ultimately reach the intended PBO intact or at all? 

What the drafters of the new law have perhaps overlooked or forgotten is that registration under the PBO Act isn’t mandatory.

Indeed the Act envisages the possibility of NGOs being registered under other laws and if they so wish, applying to the PBO

Authority to be given the status of a PBO. 

My take is that unless the three requirements, namely, re-registration, restriction on fundraising and requirement to channel

funding through the PBO Federation are removed, there will be a massive exodus of NGOs from the jurisdiction of the PBO Act.

Organisations intending to set up in Kenya will most likely be advised to pursue other forms of registration and give the PBO Act

a wide berth. The PBO Authority may then end up with no one to regulate. 

Talk about throwing out the baby with the bath water. •

Maema is an advocate of the High Court of Kenya and partner at Iseme, Kamau & Maema Advocates – a member of the DLA Piper Africa Group.
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W h a t ’s  l i k e l y  i n  2 0 1 4
The Competition Practice of Webber Wentzel, identifies the following likely competition law trends and

developments for sub-Saharan African countries in 2014.

Development of jurisprudence for prohibited practices – South Africa's jurisprudence regarding prohibited practices is likely

to take significant strides over the next year as a number of key matters are to be decided on by the authorities.  Towards the

end of 2013, the hearing of the first predatory (below cost) pricing matter commenced.  The third excessive pricing case since

the inception of the authorities in 1999 was also recently heard.  This case will be the first application of the test for excessive

pricing set out by the Competition Appeal Court in the ArcelorMittal excessive pricing case which was settled before the test

could be applied.  A case has also been heard involving South African Breweries and its dual distribution model.  All these

matters are to be decided in the course of 2014 and will have a significant impact on competition law jurisprudence in South

Africa going forward. 

Development of regional competition law regulation in line with international best practice – We expect that the recently

established COMESA Competition Commission (CCC), (which became operational in January 2013) will revise its Rules,

Regulations and draft Guidelines during the course of 2014 in alignment with international best practice.  At present, arguably all

mergers which meet the regional test (that is, "both the acquiring firm and the target firm or either the acquiring or target firm

operate in two or more COMESA Member States" require mandatory notification to the CCC), even those where the target has

no operations in the COMESA Member States.  Proposed revisions to the merger control provisions are reported to include the

introduction of proper financial thresholds (where certain mergers may be exempt from notification); and the exclusion of mergers

with no target firm in any COMESA Member State.  A few domestic regulators with their own national legislation require domestic

notifications notwithstanding  that a notification to the CCC has been made.  We hope that this dispute will be resolved during

2014 and that all Member States will recognise the CCC as having exclusive jurisdiction in respect of mergers that fall within its

jurisdiction.

Establishment of new domestic competition law regimes which include public interest considerations – Some African

countries have newly established competition law legislation which is not yet enforced because the regulator has not been

established (Mozambique).  Other African countries have draft legislation which has not yet been gazetted (Lesotho, Uganda,

Angola and Rwanda).  A map highlighting African countries with domestic competition law as at January 2014 is available.

During the course of 2014, it seems likely that a number of new domestic regulators will emerge through the enactment of

legislation or the establishment of an authority. Some of the newly enacted legislation includes considerations beyond purely

competition law matters like the public interest and other policy objectives.  We are increasingly seeing these public interest and

policy provisions play out particularly in merger investigations and approvals and expect to see more of this in 2014.  In many

sub-Saharan African countries, mergers which may result in job losses tend to face significant opposition and are likely to be

approved subject to conditions.  The conditions require that that no job losses result from the merger for a prescribed period of

time.  Local stakeholders are also often insisted upon through the public interest considerations.

First civil damages and class action claims for anti-competitive conduct – In 2014, South Africa is likely to see its first civil

damages claims following from a contravention of the Competition Act.  These damages claims follow findings of abuses of

dominance in the airline industry as well as wide-spread cartel conduct in the construction industry.  Certain bread producers

found to have engaged in a cartel are also likely to face the first ever class action damages claim in South Africa in 2014.

Introduction of corporate leniency policies likely to lead to increased cartel detection and investigation – Some of the

more recently established domestic regulators are moving away from the focus of the early years, being primarily merger control,

and shifting towards cartel enforcement.  One of the first steps in this evolution is the introduction of a corporate leniency policy.
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Namibia and Botswana have both recently drafted corporate leniency policies which are likely to be adopted in 2014.  Adopting

these policies will result in an increase in cartel detection and investigations in these jurisdictions.  Other sub-Saharan African

jurisdictions with established competition legislation in place are likely to follow suit in the coming years as they mature.

Sector focus:
The following sectors have been particular focus areas for some sub-Saharan African competition authorities:

Agriculture: Following the pro-poor agenda concerns of many African competition authorities, the agriculture sector is likely to

remain a focus area.  The Zambian Competition and Consumer Protection Commission continue to investigate fertilisers and

have conducted dawn raids at fertilizer companies and imposed various fines for cartel conduct in the industry.  The Swaziland

Competition Commission is also conducting an investigation into the poultry sector.  Import tariffs in the South Africa poultry

sector are also being scrutinised.

Banking: The Competition Authority of Kenya has announced plans to conduct a market inquiry into the banking sector.  The

Competition Authority will review competition in the banking sector with the aim of tackling increasing interest rates.  Director

General of the Kenyan Competition Authority Wang'ombe Kariuki said that the findings of the inquiry will be shared with industry

stakeholders before the end of 2014.

Construction:  There is likely to be continued focus on anti-competitive conduct within the construction sector.  In South Africa, the

Competition Commission has been looking at cartel conduct (particularly bid-rigging) in the construction sector and has entered into

a 'fast-track' settlement process with numerous construction firms totalling fines in excess of R1.46 billion.  It has also been

announced that researchers from Botswana, Kenya, South Africa, Tanzania, Namibia and Zambia will conduct cross-border research

and consolidate studies in the cement industry with a particular focus on the increasing cost of cement in these countries.

Healthcare: Off the back of a newly enacted market inquiries provision, which enables the South African Competition

Commission to conduct formal inquiries into the general state of competition in a market, (without necessarily referring to the

conduct or activities of any particular participant within the market), a market inquiry into the private healthcare sector in South

Africa commenced in January 2014.  The market inquiry into private healthcare will be a key focal point in 2014 for the local

regulator and will take two years to complete.  The inquiry aims to identify the factors that affect competition in the private

healthcare market and to provide a factual basis upon which relevant recommendations can be made in the interests of a more

affordable, accessible and innovative private healthcare market in South Africa.  The Mauritian Competition Commission has

announced that it will conduct a market study into the pharmaceutical sector in Mauritius in 2014.

Retail:  In the retail sector numerous mergers have been approved by the South African competition authorities subject to

conditions.  The conditions aim to erode exclusivity clauses found in long-term retail lease agreements in favour of anchor

tenants.  Further conditional approvals of this nature are expected in South Africa and possibly in other neighbouring jurisdictions

which often follow suit with the established regulator.  The Competition Authority of Botswana has also considered these

exclusivity clauses in the retail sector and successfully unravelled such an agreement which formed the subject of a complaint.

The Competition Authority of Botswana has reported that it will undertake a national market inquiry to address the anti-

competitive effects of these exclusive agreements.

Telecoms:  There is likely to be additional focus on the telecoms sector in various African countries in the coming year.  In

Botswana and Kenya there is an investigation into a top pay-television provider.  In South Africa, a mobile operator (Cell C) has

lodged a complaint against two of its leading rivals (MTN and

Vodacom) alleging that they have engaged in prohibited pricing

practices in relation to on-net and off-net charges.  Increased merger

and acquisition activity in this sector also appears likely. •
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